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SYMPOSIUM REMARKS: CHANGING THE
FACE OF IMMIGRATION: A YEAR IN
TRANSITION
LYNNE E. DIsTASIo*

Unlike my co-panelists, I am not an immigration law expert. I
am an employment lawyer and I work for a company that is not
visa dependent, but has a history, going back over 100 years, of
being extremely welcoming to people who come to the United
States from other countries. So, we are an employer that would
like to support the individuals that we choose to hire, who
happen to need visas in order to have work authorization here.
I can share, and I would like to share with you, some of my
personal observations from an in-house counsel perspective about
the issues and the challenges in the emerging and changing role
of immigration practice that help companies hire people. These
are my own observations, not a corporate position. This is what
it looks like from at least one of the contexts in which
immigration law is practiced.
What are employers looking for? What we want is an orderly
and reasonably predictable process to hire people. If we have
gone through our selection process and identified a person who
we believe is the best qualified for the job, we have extended our
offer, and we have had it accepted by the candidate, we want to
be able to proceed to actual commencement of employment at
some sort of certain time in the future. When our chosen
candidate needs a visa in order to have work authorization, this
is just another challenge that is added into an already fairly
complicated hiring process, all in support of our goal to be able to
hire and retain good workers. In general, managers tend to be
pretty unaware of this process. Obviously you might have one
who has gone through this, but when you are engaging in this
These remarks are an actual transcript of the author's comments at the St. John's
Journal of Legal Commentary Symposium on Feb. 27, 2004.

18

ST JOHN'S JOURNAL OFLEGAL COMMENTARY

[Vol. 19:1

practice in-house, you are typically dealing with people who are
not aware of the nuances and challenges of the immigration
process.
The candidates who tend to be extremely nervous and fearful
about the whole process universally all have friends who received
their H-1B visa within 48 hours and who were able to get their
Green Cards processed to the end in no more than nine months.1
So, there is a terrible disconnect between who is supporting
whom and who knows what they are talking about.
As the INS morphed into the Bureau of Citizenship and
Immigration Services, 2 a number of facets of the practice have
changed. The changes that I am going to talk about are really
ones that are not necessarily directly related to the change, but
nonetheless happened during that changeover period, so I am
regarding them as fair game for my remarks.
There are
challenges to be sure, some of them are not new, and the one
thing that I do find in the things that have changed is that there
are opportunities now that we did not have before. Those are
excellent for us as employers as we are trying to moderate the
impact of some of the challenges we have to face. I assure you
that employers loved those super size H-1B caps. 3 It basically
means that the issue of availability of the visa was not an issue;
4
we did not have to worry because they were always available. It
was very nice not to have to factor that in because we had to
before and now we have to again.

1 See generally Leah Phelps Carpenter, Comment, The Status of the H-lB Visa In
These Conflicting Times, 10 TULSA J. COMP. & INT'L L. 553, 579 (2003) (reviewing
criticisms of H-1B program, including further great expense of obtaining green card
through program).
2 See U.S. Dept. of Homeland Security, Immigration & Borders, available at
http://www.dhs.gov/dhspublic/theme-home4.jsp (last visited Apr. 18, 2004) (announcing
establishment of new bureaus after dissolution of INS); see also Victor C. Romero,
Noncitizen Students and Immigration Policy Post-9/11, 17 GEO. IMMIGR. L.J. 357, n.28
(2003) (citing redistribution of INS duties into Department of Homeland Security).
3 See Brian John Halliday, Article, In Order to Hire the Best Person for the Job, We
Have to Do What?: A Look at the H-1B Visa Program: The Short-Term Solution for
Continued American Competitiveness in the Global High-Technology Marketplace, 11 J.
LAW & PUB. POLY 33, 39 (1999) (describing increases to H-1B visa cap due to pressure
from employers).
4 See generally Enid Trucios-Haynes, Immigration Symposium: Temporary Workers
and Future Immigration Policy Conflicts: Protecting U.S. Workers and Satisfying the
Demand for Global Human Capital, 40 BRANDEIS L.J. 967, 1015-16 (2002) (discussing
policy reasons for increasing caps on H-1B visas).
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With the lower limit on H cap, 5 you have to start thinking
about the visa needs of your candidates almost at the very
beginning. Frankly, sometimes you are not able to go forward
with hiring a desirable candidate because they have a visa need
that you are not going to be able to meet in the real time needs of
the manager trying to fill the job. The sad part of that is there
are some people who are not brought on who would be good
contributors to an organization, simply because of the timing
around visa availability.
It is something that affects individuals coming off college
campuses to some extent. A student graduating with work
authorization does have a year; 6 so if they work for an employer
who will sponsor them for an H, it is possible to be sure that you
get that H application filed within the window of opportunity
when they are available. But again, it is something we have to
think about now. We have to be very mindful of it or we are
going to have unhappy managers, and of course, very unhappy
associates.
These are cap issues which also drive attention to other visa
categories. I will speak briefly in a few minutes about concerns
we have regarding some of the other visa categories that are
available to pick up the slack of not having H-lBs available and
are themselves now under some attack. It is actually easier
today to hire someone who comes to you already in possession of
an H-1B visa. Once we have filed our application with the
service center, I call it portability, although I am sure it has some
technical name, we are able to bring those people on, and that is
a wonderful boon. Employers like to know with some sense of
certainty when we will be able to bring someone on. So that is a
provision that works very well. It helps us keep the hiring
process going.

5 See Most H-1B Visa Slots Already Taken, DALLAS MORNING NEWS, Feb. 9, 2004, at
5J (reporting that most H-1B visa petitions had been filled and that cap had been reduced
in recent years from 195,000 to 65,000).
6 See B. Lindsay Lowell & Susan Martin, Workshop Report, TransatlanticRound
Table on High Skilled Migration:A Report on the Proceedings:Brussels, March 4-6, 2001,
15 GEO. IMMIGR. L.J. 649, 651-52 (2001) (noting provision allowing one year stay for
foreign students granted work authorization).
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The portability of adjustment of status applications is another
helpful element in the law when hiring foreign workers. 7 There
can sometimes be a challenge to get the information that you
need, to assess what the person was doing before, and if they are
going to be doing something similar for us. But with a little bit of
cajoling, you can usually pull out what you need to make a
determination and conclude, if possible, that you can hire that
person. Frankly, the biggest downside to that type of portability
is that it works both ways. Just as we can hire somebody who
has gotten an H-1B visa somewhere else, or someone who is now
pretty far along in the Green Card process, they can leave us;8
our managers really do not like that. The cost to go through this
process is fairly steep, and even though it is spread out over a
period of time, managers are responsible for their budgets and
are very concerned about what kind of cost they are agreeing to
incur over some long period of time. They were always concerned
that as soon as this person gets a Green Card, they are free to go.
Of course, all we have done is move that moment of mobility a
little bit earlier in the process, and we frequently have
conversations with managers interested in what sort of steps we
can take to moderate the impact of someone getting up and
leaving as soon as they are that far along in the Green Card.
There is always a serious challenge in immigration work, and I
will put on my employer hat for this one. That is you are
working in a country that has a number of equal employment
opportunity laws that make certain inquiries and requests for
certain information at pre-hire stage illegal. 9 Of course, if you
want to do visa work for people, you need to get copies of a lot of
this information; so you have to tread very carefully. We always
put a lot of extra thought in the mechanics of the process to
ensure that we isolate our hiring manager as much as possible
from any of the inflowing demographic personal information
about people that would be of concern to the State and Federal
7 See Kristen Ness Ayers & Scott D. Syfert, U.S. Visa Options and Strategies for the
Information Technology Industry, 27 N.C. J. INT'L. L. & COM. REG. 301, 325-26 (2001)
(postulating effects of increased portability of H-1B visas).
8 See generally id. at 326 (stating that portability allows H-1B immigrants to change
employers with relative ease).
9 See generally Stephen F. Befort, Pre-Employment Screening and Investigation:
Navigating Between a Rock and a Hard Place, 14 HOFSTRA LAB. L.J. 365, 379-411 (1997)
(going over limitations on specific pre-employment screening inquiries).
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equal employment opportunity organizations. For instance, a
date of birth; you absolutely cannot ask for that pre-hire,lO and
yet that is on almost every piece of paper that comes in when you
are working on a visa. It is an interesting challenge; one that at
least on the practical level requires some attention, yet has never
been a problem. We have always been able to get what we need,
but we have definitely spent the time thinking about it up front
so that we can avoid the problems.
Once we have gathered all of our information and are ready to
start filing in orders to get people their visas, we are up against
the fact that the expectation here bears no resemblance at all to
reality. Thus, the timing issue that we confront and the backlogs
are a matter of great sensitivity. If you are hiring someone who
needs one of these new H-1B visas and you cannot employ them
until the petition has actually been adjudicated, you have a great
deal of uncertainty as to when that is going to be. As I have said,
if you have someone who has already gotten an H-1B, you do
have the opportunity to hire them as soon as you have put your
application for them on file.'" The backlog issue, however, is a
significant problem, and as there is now a challenge, there is a
solution. That is the opportunity to pay a thousand extra dollars
12
and have your application processed in a premium manner.
Managers are not always enthused about spending that extra
$1,000, but we try to sell them on its importance.13 Obviously, I
represent a large company, so a point of concern is the smaller
companies and non-profits, where $1,000 can be a significant
issue.
We have also learned that we have to consider the travel needs
of employees. We might have no need to do a premium process
case, but an employee who wants to go home on vacation might
have a completely different way of looking at it. Once you have
got your employees far enough along that they are working on
employment authorization documents, the backlogs in getting
10 See id. at 382 (remarking that EEOC highly recommends against asking an
applicant's date of birth).
11 See generally Jitesh Malik & Mark P. Popiel, The Immigration Time Machine: H1Bs Regaining Time Spent Outside the United States, 17 GEO. IMMIGR. L.J. 417 (2003)
(providing an overview of the H- 1B visa program).
12 See Carpenter, supra note 1, at 559 (indicating that an employer may pay an
additional fee of $1,000 to obtain faster service).
13 See id. at 565 (noting that additional enhanced filing fee cannot be paid by the
beneficiary and must be paid by the employer).
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those renewed can be a problem. We frequently have to send our
employees down to the local BCIS offices to get those EADs
issued after they have waited 90 days,14 frequently costing us a
lot of handholding time to get them ready to go, and then them
spending as much as a day waiting in line to actually get the
paperwork handled.
The registration process that is now in place for aliens from
certain countries is another area of great concern and requires
huge amounts of handholding. Again, everybody has a horror
story of somebody who had something terrible happen. It has not
happened to any of the people we have employed who are subject
to this requirement, but we have to spend a great deal of time in
order to make them feel better about the process.
I mentioned that at the point in which H has become less
available, we are more and more focused, at least in our
international operations, on the availability of L visas for
intracompany transfers15 and the availability of J visas for
trainees.16 Those are the types of alternative visa options that
can facilitate bringing people across borders and enabling
employers to keep their work teams together and functioning.
On the one hand, immigration is a fascinating intellectual
area, lots of challenges, problems and solutions, which are fun to
think through. But it is important to always be mindful that at
14 See generally Maria Baldini-Potermin, Defending Non-Citizens in Minnesota
Courts: A PracticalGuide to Immigration Law and Client Cases, 17 LAW & INEQ. 567, 702
(1999) (detailing that the EAD grants eligibility to work in the United States while an
application is pending).
15 See Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(L) (2004). Concerning
information regarding the admission of intracompany transferees with L visas, which
provides that those:
who, within 3 years preceding the time of his application for admission into the
United States, has been employed continuously for one year by a firm or corporation
or other legal entity or an affiliate or subsidiary thereof and who seeks to enter the
United States temporarily in order to continue to render his services to the same
employer or a subsidiary or affiliate thereof in a capacity that is managerial,
executive, or involves specialized knowledge, and the alien spouse and minor children
of any such alien if accompanying him or following to join him.
16 See id. § 1101(a)(15)(J). Providing for the admission of exchange visitors with J
visas who:
hav[e] a residence in a foreign country which he has no intention of abandoning who
is a bona fide student, scholar, trainee, teacher, professor, research assistant,
specialist, or leader in a field of specialized knowledge or skill, or other person of
similar description, who is coming temporarily to the United States as a participant
in a program designated.. . for the purpose of teaching, instructing or lecturing,
studying, observing, conducting research, consulting, demonstrating special skills, or
receiving training...
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the bottom of all of that work is a person, sometimes a person
and family members, who wants more than anything to get the
opportunity to work and live in this country.

